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Final agency action regarding decision below:

REQHRG Date hearing requested

IN THE OFFICE OF ADMINISTRATIVE HEARINGS

In the Matter of: Mo. 04C-xxxxx-CPS
AXAXXXXX., ORDER DENYING MOTION FOR
PAYMENT OF ATTORNEY'S FEES
Appellant. AND COSTS

Pending before the Office of Administrative Hearings is Appellant XXXXXXX.'s
May 14, 2004 motion for payment of attorney's fees and costs pursuant to A.R.S. § 41-
1007, and the Arizona Department of Economic Security's (the “Department”) June 4,
2004 response in opposition thereto. For the reasons set forth herein, Appellant's
motion is denied.

Background

Appellant appealed a decision by the Department to substantiate a claim that
Appellant had physically abused five-year-old xxxxxxxxxx. The Administrative Law
Judge heard evidence on November 4, 2003 and February 5, 2004, Both parties
submitted written closing memoranda. On March 15, 2004, the Administrative Law
Judge issued an Order in Appellant's favor. The Department accepted the
Administrative Law Judge's Order by Decision and Order dated April 14, 2004.
Thereafter, Appellant sought attorney’s fees and costs pursuant to A.R.S. § 41-1007.

Applicable Law
A.R.5. § 41-1007 provides, in pertinent part:

A Except as provided in section 42-2064, subsection G, a
hearing officer or administrative law judge shall award fees and
other costs to any prevailing party in a contested case or an
appealable agency action brought pursyant to any state

administrative hearing authority. For purposes nf!?ﬁfmg JIF, e
person is considered to be a prevailing party oply i Eénix,ﬁ:izma 85007
(602) 542-9825
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The agency's position was not substantially justified.



10

11

12

13

14

15

16

17

18

18

20

21

22

23

24

25

26

27

28

23

30

& The person prevails as to the most significant issue or
set of issues unless the reason that the person prevailed is
due to an intervening change in the law.

Analysis

There is no dispute between the parties that Appellant prevailed “as to the most
significant issue or set of issues.” Thus, resolution of Appellant's motion depends solely
on whether the Department'’s position was “substantially justified.”

Appellant is apparently of the belief that the Department's position was not
substantially justified; however, Appellant's motion makes no argument or analysis in
this regard. Appellant's motion amounts to a citation to the applicable law (A.R.S. § 41-
1007), and an explanation of Appellant's counsel's billing records, without any argument
as to why Appellant is entitled to an award of fees and costs.

The Department, in contrast, cogently argues that based on the totality of the
evidence compiled through its investigation, the Department's position was substantially
justified because it was "“'justified in substance or in the main' - that is, justified to a
degree that could satisfy a reasonable person.” See Pierce v. Underwood, 487 U.S.
552 (1988) (construing language in the federal Equal Access to Justice Act, 28 U.S.C. §
2412 that is analogous to A.R.S. § 41-1007).

The Administrative Law Judge agrees with the Department that although it
ultimately did not prevail on the merits, its position was substantially justified as that
term is used in A.R.S. § 41-1007. Therefore,

IT IS HEREBY ORDERED that Appellant's May 14, 2004 motion for payment of
attorney's fees and costs is DENIED.

Done this day, June 9, 2004.

Daniel G. Martin
Administrative Law Judge
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Copy mailed this day of June, 2004 to:

David A. Berns, Director

Department of Economic Security - CPS

ATTN: Susan Hallett
1789 West Jefferson
Site Code 750A
Phoenix, AZ 85007

KXXKXX

KXXKXXK, AZ XXX KXK-KAAXK
Lisa Woods, Esq.

Assistant Attorney General
Office of the Attorney General

1275 West Washington
Phoenix, AZ 85007

By




